Issue Brief # 1

California’s Megan’s & Jessica's Laws

The Registration & Monitoring of Convicted Sex Offenders

1. Background:  For over 50 years California has required convicted sex offenders to register with local law enforcement agencies. The information held by those local officials could be disclosed only to those who might be in imminent danger. The most significant changes to standard reporting procedures resulted from a horrific crime. The rape and murder of 10 year old Megan Nicole Kanka by a sex offender living across the street caused law enforcement officials to call for stricter registration. The legislative history of laws requiring registration follows:  

· The first so called ‘Megan’s Law’ was passed in 1994 in New Jersey the site of the crime.

· In 1995 California initiated a ‘Child Molestation Line’ that gave selected members of the public specific information about registered sex offenders in their communities. 

· In 1996 California expanded access to files on registered sex offenders through it own ‘Megan’s Law.’

·  In 1996 then President Clinton signed the ‘Violent Crime Control & Law Enforcement Act’ that imposed Federal rules for sex offenders.  Among other provisions the new law required any person convicted of either a criminal offense against a minor, or of a sexually violent offense to register with the FBI. 

· States were invited to register their sex offenders with the ‘Violent Crime Information Network’ of the Justice Department. Since 1996 this data base has expanded into a nation-wide registry of formerly convicted sex offenders.

· Since the Federal law came into effect all 50 states have enacted some sort of enabling legislation requiring those who have committed violent sex crimes or offenses against children to register with local law enforcement agencies. All states also contribute to and have access to the ‘Violent Crime Information Network.’

· In 2004 California passed legislation that provides the public with internet access to detailed information on registered sex offenders.

· In a recent report the State of California disclosed that there are 85,000 Registered Sexual Offenders in California. That is the largest number of registered sex offenders in the United States. Of those registered 63,000 must provide their names and other information for disclosure to the general public. Currently, 33,000 registered sex offenders have their names, last known addresses and information about their offenses posted on the California Sexual Offender web site. An additional 30,000 offenders are listed by name and ZIP Code only for disclosure to the general public. An additional 22,000 registered sex offenders may not be identified to the general public for a variety of reasons but are known to local law enforcement officials.

· In November 2006, Californians added a series of more restrictive requirements for registered sex offenders.

2. Provisions of California’s Registration Laws 
 a. Who must register? -  Essentially, there are four separate categories of sex offenders who must register. They are violent sexual predators who have:
· Three or more convictions for sex crimes

· Two convictions for sex crimes 

· One conviction for sex crimes

· Three or more arrests [without conviction] for sex offenses or violent crimes

b. Registration Requirements – those required to register must provide the following information and data:

· Name

· Address

· Place of employment, employers/supervisors name and address

· A summary of criminal record

· Type of car and license plate number

· Current photo

· Fingerprints

· DNA sample

c. Reporting Requirements - A released or paroled sex offender must report in person to local law enforcement officials:

· Within 5 working days after release from prison

· Thereafter they must report every 90 days [CA] and once a year with the FBI

· Transients must register within 5 days of arrival in a new locality and every 30 days thereafter

· Within 5 working days after arrival in a new location. They must have informed  local authorities where they formerly resided in writing if they change residence

Relief from life-long registration is available only with a pardon by the Governor

· Juvenile Sex Offenders must follow the same registration requirements as adult offenders but if their crimes were committed before the age of 18 their identity can not be posted on official websites.

d. 'Jessica's Law' - In November 2006, the people of California approved an Initiative that imposes additional restrictions and requirements on convicted sexual offenders. The so-called 'Jessica's Law' substantially increases monitoring and surveillance mechanisms. The full provisions of the new law are shown at ANNEX A. Essentially the new law:

· Imposes minimum sentences for violent sexual predators

· Prohibits parole boards and judges from reducing sentences or from releasing sexual predators from their sentences early

· Requires violent sexual predators released into society to wear a GPS monitoring device for life 

· Prohibits released convicted sexual predators from living within 2000 feet of a school or playground and allows local communities to imposes even stricter requirements

3. The legal debate: There are two distinct legal principles at stake. First, the legal definition of justice sets out two purposes [a] to punish those found guilty or breaking the law, and [b] to prevent future harm. Despite a number of challenges to the courts interpretation, Federal and State courts have determined that ‘Megan’s laws’ are in place to prevent future harm. If the courts were to rule that the laws, particularly those regarding unfettered disclosure to the public, were designed to punish rather then to prevent future harm, the following issues would pertain:
a. The Prevailing Legal Principle regarding those who have served their sentences would be vitiated. That is they should be returned to society ‘without stigma or blame.’

b. Constitutional & Justice issues called into question regarding states violating basic civil liberties:

· Constitutional issues - As a reminder, States are prohibited from:

[1] Passing laws against specific individuals – ‘Bills of Attainder’

[2] Imposing new punishments for old crimes – ‘Ex Post Facto Laws’

[3] Imposing cruel & unusual punishment [One may argue that a sex offender is stigmatized & punished for life – 4th Amendment

[4] Placing individuals tried for a specific crime from being tried a second time - the ‘double jeopardy’ clause of the 5th Amendment. In the case ‘US v. Halper [1989] the Supreme Court ruled that the 5th Amendment ‘double jeopardy’ clause protects against three distinct abuses:


[a] A second prosecution for the same offense after acquittal


[b] A second prosecution for the same offense after conviction, and


[c] Multiple punishments for the same offense 

· Justice Issues – ‘Privacy’

[1] California’s posting of formerly confidential personal data on sex offenders on the internet raises the question of whether this is a violation of the ‘privacy rights’ of those who have ‘paid their debt to society.’ 

[2] Erroneous Listings – In 2001 a respected teacher in northern California was erroneously identified as a sex offender on a public list. The teacher lost his job and even after exoneration was not allowed to pursue his career in that community. There have been several incidents throughout the country where men with similar names to sex offenders have been targeted by their neighbors. Reputations and livelihoods have been damaged.

Note: A quick review of the San Fernando Valley Phonebook reveals that there are: 17 ‘J’ or James Brown, 11 of whom have no listed address; there are 8  listing for Paul Chang, 2 of whom have no listed address; and there are 21 listings for ‘J’ or ‘Jose’ Jimenez, 14 of those listing show no address.

[3] Vigilantism - Unfortunately there have been a number of reported cases of 'vigilantism' - that is, the public taking its own actions against real or suspected sexual offenders. These acts of hatred and revenge have resulted in property damage, personal injury and even death to released sexual offenders. Too often the families of convicted sexual predators have suffered isolation, harassment, discrimination, threats of bodily harm and actual attack.
4. Discussion themes:

a. Does ‘lifetime registration’ for sex offenders constitute ‘double jeopardy’ or ‘cruel and unusual punishment?’

b. Lifetime registration implies that sex offenders suffer from an incurable addiction. Should those individuals who have committed sex offenses be released from prison into the general population or assigned to some sort of half-way housing arrangement?

c.  Several states are considering even harsher penalties for sex offenders who re-offend. The harshest of these proposals include life imprisonment and in the case of South Carolina, the death penalty. Are these proposed new punishments too harsh, or are they commensurate with the crime?

d. Does the Public Safety Imperative of sex offenders’ registration outweigh the Individual Rights of those who have paid their debt to society?

Annex A

Key Provisions of Jessica's Law

· MANDATORY MINIMUM SENTENCES OF FROM 15 YEARS TO LIFE
· Imposes a mandatory minimum of 15 years to life for any offender that rapes a child under the age of 14.  

· Requires offenders convicted of multiple forcible sex acts to receive consecutive, full-term sentences.  (For example, if an offender is convicted of molesting the same child three times, in the span of several hours, the offender could receive 45 years to life or 3 consecutive sentences). 

· Closes the loophole in California law that allows judges to reduce sentences for violent sexual predators thereby ensuring that all such offenders serve at least 25 years. 

· Adds the crime of continuous sexual abuse of a child with a minimum sentence of 15-25 years to life. 

· Adds the crime of kidnapping with the intent to commit a forcible sex crime and adds burglary with the intent to commit a forcible sex crime to the mandatory minimum sentencing of life with the possibility of parole. 

REQUIRES SEX OFFENDERS TO SERVE THEIR FULL SENTENCE 
· Eliminates good-time and work-time credits for sex offenders. 

REQUIRES ELECTRONIC MONITORING OF SEX OFFENDERS FOR LIFE -- GPS 

· Requires registered felony convicted sex offenders to wear a GPS tracking device for life. 

· Requires offenders to pay for their own GPS equipment, if they are financially able.
  

STRENGTHENS SEXUALLY VIOLENT PREDATOR PROGRAM 
· Creates an indeterminate term of commitment to keep sexually violent predators away from California's communities. 

· Requires registration of offenders who have committed one sexually violent crime. The old standard was 2 sexually violent crimes. 

· Requires a Sexually Violent Predator’s [SVP] parole period to begin upon discharge from a state hospital. 

· Adds to the list of offenses that qualify for sexually violent crime designations the continuous sexual abuse of a child and the attempt to commit continuous sexual abuse of a child. 

CREATES PREDATOR-FREE ZONES 
· Prohibits registered sex offenders from living within 2,000 feet of any school or park. 

· Allows local governments to include additional prohibited sites they may deem appropriate, such as a water park.
  

INCREASES PENALTIES FOR POSSESSION OF CHILD PORNOGRAPHY 
· Allows possession of child pornography to be prosecuted as a felony.
  

PROTECTS CHILDREN FROM INTERNET PREDATORS 

· Allows law-enforcement to act as decoys in order to engage and capture Internet predators.
  

CRACKS DOWN ON RAPISTS THAT DRUG THEIR VICTIMS 
· Imposes an additional 5-year prison term for persons who drug their victims in the commission of specified sexual crimes, such as rape. 

INCREASES PAROLE TERMS
· Provides for parole terms of up to 10 years for the most heinous sex offenses (current law provides for parole terms from 3-5 years for various sex offenses). 

Annex B

ACLU Statement on Megan's Law

-The Insidious Hidden Punishment System: Megan's Law-
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Courts have ruled that Megan's Law is not punishment, because legislatures did not intend it to be punishment when enacted. True or False? Further, whether true or false, does it still punish? 

"The Punishment" from the perspective of those who live it, and others affected by it! Historically, the oppressed has had little voice.

While the government itself doesn't punish, nor does it legislatively or judicially sentence a punishment, by virtue of and through Megan's law, it inherently implants in the public mind, a subtle insidious seed of hatred, which will flower into punishment at some point. The implanted seed to take fruition upon the first meeting of any sex offender, or any issue or circumstance related to a sex offender. With the seed inherently implanted, the law operates silently, watching, knowing full well, water will come to cause the seed to flower. The courts saying, the legislature intended no punishment, and whatever happens is a consequence of the crime, ignoring the seed inherently implanted through Megan's Laws, and fostered by continuous political speeches in the media!

The sex offender, first sentenced by the court, begins to serve the judicial sentence, knowing full well she or he will again be sentenced by the public when she or he returns to society. What the offender doesn't know, thanks to the construction of Megan's law, is, what the societal sentence will be, nor what form it will take. The sex offender has heard and read of all sorts of atrocities having been committed against some sex offenders, and knows that other sex offenders have simply reintegrated into society will little problems. The uncertainty of knowing which group he or she will fall into, a psychological sentence, a limbo, waiting for the axe to fall.

Officials preach that, Megan's law is a way of watching the sex offender, the watching taking place by law enforcement and the general public. It is Big-Brother in every sense of the word. The sex offender knows that, he understands the watching, and though he may not agree with it, he understands it. However, the sex offender also knows there is something else flowing from Megans' Laws, something beyond the watching, something our government refuses to recognize, and courts minimize, vigilantism. The silent executioner with no face!

The sex offender knows this, because he reads newspapers, and report after report shows the vigilantism is occurring, which the courts and legislatures refuses to recognize. Reports show protestors, stones thrown through windows, car tires slashed, shots fired into apartments, and suicides, and a few being maimed or killed because of having the status of being a sex offender. Courts minimize these acts saying it doesn't happen to all sex offenders, and is really a consequence of the crime and not anything the legislature has done. Courts again ignores that Megan's law tells these vigilantists precisely where the sex offenders are, what they look like, and paints a target on them. The psychological seed implanted.

7-4-2003 Scotland: Vigilante warning to sex offenders!
SEX offenders living close to where Jodi Jones was murdered have been warned by police they may be the target of vigilante attacks while the schoolgirl’s killer remains at large. Five years ago, police made a number of arrests when a mob of 300 gathered outside the home of a suspected paedophile in Dalkeith and threw stones at the windows. 

The sex offender knows the general public has no rules of order, no grievance procedure, no trial, no second chances, no appellate process, no US Public Supreme court, no Constitution, the public acts in ways only known in history in cases of insidious discrimination, the public has no law to control it! Megan's laws have no protection for the sex offender from acts of vigilantism, subtle or otherwise. A few states have mere warnings, no teeth, and local law enforcement ignores them. That, the sex offender knows! It's called reality. Yes, there are laws on the books supposedly to handle all sorts of civil disobedience, but they do not control 100% of the public mind. The public acts in spite of those laws. They have no teeth or enforcement. Vigilantism or discrimination, takes on many faces, from subtle unseen acts to murder, as occurred often in racial discrimination cases found in history.

There was a time when public perception was, it's us (the white race [and in another era called the super race]) and them (all other races), however, when that was -besides world wars- legislatures stepped in and enacted legislation defining discrimination and its parameters. This was all repeated with handicap persons and gender issues, although not with such an infected hatred. Today however, the focus has changed, it's us (non-sex offenders) and them (sex offenders), the infected hatred has returned, and no protective legislation is considered, in fact, legislation has taken part in the discriminatory acts, by further legislation, to control, shame and ostrasize the sex offender, providing him no protections, no buffer, and sex offenders' families also live the hatred including acts against them. The original acts of a sex offender should be hated, but once convicted and having served society's prescribed sentence, they need to be allowed to become a productive member of society again.

Legislators have one voice when acting in official capacity, and another in quasi-official capacity or private life, and then, their public speaking voice. These voices are inconsistent, one speaking for the implanted seed (speaking hatred and punishment in tones). They too have been infected by the seed (1). Likewise whoever of the public learns of a sex offender, regardless of their specific crime, becomes -society's vigilantist-. Exacting a personalized form of punishment, from as little as withdrawing normal amenities (hello - good bye, I'll do this for this person, etc.), to actually taking open steps, ignoring Megan's Law warnings, towards some form of punishment (non-renewal of apartment leases, denial of employment, protests, acts against offenders' property, vigilantism, etc.,) against the sex offender or his her family.

While not forgetting society's victims, and wishing there was a way to wish away their label and all their inner turmoil, there are other unintended victims suffering (News article: "Probation officers have reported 'high levels of anxiety' from wives and children of sex offenders - and from victims."). I am reminded of a few stories which I will coin into one, a sex offender is trying to get on with his or her life, now married and with children in school. Their child just home from school looks up asking, why will the kids not play with me, why do they say bad things about you? Then quietly, I love you . . . 

Times Record News Editorial: "Meanwhile, back in Corpus Christi, Texas, Judge J. Manuel Banales has ordered 14 sex offenders to place signs in their front yards reading, "Danger! Registered Sex Offenders Lives Here!" and apply bumper stickers that say "Danger! Registered Sex Offender in Vehicle!" to their cars. Banales says the order is a way to protect the community and rehabilitate sex offenders."

"Others have questioned why paroled criminals' families should be potentially identified as sex offenders even though they are innocent of any crime. We can only imagine the psychological effect this might have on an offender's child, forced to bear a measure of the shame meant for their parent.

The logic of such labeling, of course, does not run in a straight line. ...however, bureaucrats have chosen to single out a societal group and thereby put them at risk from the actions of an enraged, righteous public. Regardless of the result, like Pilate, their hands are clean." (Editorial 5-24-2001, Times Record News, Wichita Falls, Texas). See Also: ACLU: 
Megan's law, while in theory good, in reality, is a law born out of hatred and revenge under the pretext of public safety, which it does not provide for all. Psychological law of fear, stalking legalized, the ultimate effects of which, both, the sex offender and society, has yet to realize and will be disastrous for society.
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