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Illegal Immigration [revised November 2009]

Legal Foundations of US immigration Policy: Immigration Laws are the responsibility of the United States Congress. Our current immigration law is the McCarran-Walter Act of 1952.  This “Act’ established the basic requirements foreign nationals must meet to qualify for emigration from their home countries and, once here to be naturalized as U.S. citizens. Originally, the law admitted only a certain number of immigrants of specific ethnic origins. 

  The Immigrant Act (1965) amended the McCarran-Walter Act by setting up a quota system based on countries of origin and a system whereby families could be united. There were seven categories of foreign nationals eligible to apply. They were: (1) unmarried adult sons and daughters of citizens; (2) spouses and unmarried sons and daughters of permanent residents; (3) professionals, scientists, and artists of ‘exceptional ability’; (4) married adult sons and daughters of U.S. citizens; (5) siblings of adult citizens; (6) workers, skilled and unskilled, in occupations for which labor was in short supply in the United States; and (7) refugees from countries who were denied their rights as citizens because of their ethnicity, religious beliefs, political affiliations or were displaced victims of war or natural catastrophe. 

In 2008 the United States granted Immigrant Visas to 1,100,000+ foreign nationals. All were expected to undertake the naturalization steps to become citizens. Nearly 200,000 of those who gained legal entry were from Mexico.

Criteria for receiving an Immigrant Visa: Immigrant Visas applicants must undergo extensive background investigations by US and home country security agencies. Applicants must prove that they: 

1. Speak and have a verifiable working knowledge of English

2. Have the equivalent of a high school diploma

3. Are ‘of good character’ [that is no criminal record or trouble with the law]

4. Are free of communicable or chronic illnesses 

The backlog in processing applicants for immigration to the United States numbers in the tens of thousands and currently is running four years before any processing takes place. 

After initial entry: Holders of Immigrant Visas are mentored and checked regularly by US security officials. After five years of continuous residency they may begin the Naturalization process. This requires applicants to prove that they are law abiding, remain free of communicable or chronic diseases, have meaningful work and adequate financial resources for themselves and their families. At the end of the Naturalization process applicants are tested as to their proficiency in English, their knowledge of US History and of the working of our Government.

The need to follow a clear path to citizenship is a strong incentive to be law abiding. Our immigration process offers us would-be US citizens that have the 

capability of becoming useful and productive members of society.  In many cases Naturalized Citizens are more knowledgeable and involved than our native born for whom citizenship is a birthright rather than something that must be earned.

Illegal Immigration: The United States Congress by setting the rules for immigration and naturalization has made all other forms of immigration ‘Illegal.’ Illegal entry into the United States is a ‘civil offense’ carrying a fine or up to six months in jail. A second illegal entry becomes a felony punishable for up to five years in prison. 

The Immigration Reform and Control Act of 1986 is a prime example of our attempt to develop a balance approach to the problem. The 1986 Act had three specific provisions that pertained to illegal immigrants. 

First, it offered a path to citizenship for some 2.1 million illegal immigrants who had been here continuously for 4 years without any problems with the law. The amending laws of 1990 and 2000 allowed another 500,000 to follow this procedure. Applicants had to pay back taxes, outstanding fees and follow the same naturalization processes as legal immigrants. The intentions of this temporary ‘amnesty’ were:

1. To allow those who had proven that they were responsible members of society to earn citizenship.

2. To limit the criminal activities supporting illegal immigrants such  as the production and sale of false documents.

3. To free illegal immigrants and their families from the fear of discovery.  

4. To allow those formerly determined to be illegal to hold legitimate jobs, buy houses and - as a bonus to Federal and State governments – contribute to Social Security, and pay State and Federal taxes.

Second, employers who hired illegal immigrants could be fined $2,000 and employers were required to check the documents of job applicants to determine their authenticity. 

Third, the 1986 Act made it harder for illegal immigrants, drugs and weapons to enter the US by land. It doubled the number of border patrol agents [from 4,000 to 8,000], deployed them to the primary points of entry on the Mexican and Canadian borders, increased aerial surveillance and authorized the construction of physical barriers in more remote areas. 

Assessment of the 1986 Act: First, the ‘amnesty’ provisions of the Act did not attract as many illegal immigrants as had been predicted. Many illegal immigrants were understandably suspicious of the program and did not participate out of fear of punishment or deportation. 

Second, the effort to shift the burden from illegal immigrants to their employers proved to be far less effective a deterrent than thought. Employers charged with determining the legal status of job applicants were forced to deal with inadequate databases, indifferent government officials and a burgeoning and an increasingly sophisticated black market in false documents.  If caught those who employed illegal immigrants were not always punished. The penalties imposed were light enough and enforcement officials so thin on the ground that many employers simply accepted the risk of discovery as another business expense. 

Third, increasing border security measures did improve control measures at legal border crossing portals but shifted the flow of illegal immigrants to the remote, less populated border areas. In turn this expanded an already large, sophisticated illegal transport and document support services.  

Local entrepreneurs [known as ‘coyotes’] provided transport, escort and some modicum of security to and through the border. The fees for such services were high and depended on the degree of difficulty and risk involved for the coyote.  This proved to be a lucrative enterprise brining in an estimated $1 Billion in the last ten years. Despite the increasing the penalties for the transport [smuggling] of illegal immigrants to the status of a felony with penalties of up to five years in prison the chances of being caught and prosecuted were slim and profits were great enough to outweigh the risks.  

If successful in crossing the border illegal immigrants were offered three levels of support. First, they could – for a fee – obtain false documents, temporary housing and support finding employment. Second, many Churches and charitable organizations also helped to ease the transition period by providing shelter, food and counseling. Third, many border and other magnet cities for the illegal immigrant declared themselves to be ‘sanctuary cities’ thus providing city services and the freedom to roam freely about the city without fear of local police questioning their status.  

The spike in illegal border crossers: Between 1985 and 2000 the number of illegal immigrants in the US increased from an estimated 2 M to nearly 9 M and costs of border security increased from  $1 B to $3 B. Most of those caught entering the US illegally were held briefly – usually a matter of hours only – and then taken back to the border, turned over to Mexican authorities and sent home. This practice was known as ‘catch and release’ and it did little to discourage the determined border crosser. Those caught could be [but seldom were] fined or jailed for up to six months. Only if someone attempted to reenter the United States AFTER being sent home did the offense reach the level of a felony. Imprisonment was an unattractive and expensive proposition and many border sheriffs refused to house them in their jails.

The ‘Win-Win’ nature of illegal immigration: Despite the dramatic increases in illegal immigration the US Government did very little to control 

or even discourage those who would cross our southern border illegally. Cheap Mexican labor – it was argued - allowed us to be more competitive in world trade. We 

fully accepted the ‘conventional wisdom’ that poorly paid illegal immigrants would undertake menial tasks that Americans would not. 


Mexican border authorities were often reluctant to assist US authorities in securing the border. It was not simply a matter of ignoring attempts to cross the border, or accepting money to facilitate the process – empathy for the poor souls seeking a better life also played a part. After all, the heavy wave of Mexican immigration to the United States through the years almost guaranteed that most border agents knew some one who had undertaken this path or had family who had succeeded in their attempt at a better life. 

The Mexican Government also benefited directly and indirectly from the process. Most illegal immigrants sent a portion of their earnings back home. In 2008 these ‘remittances’ amounted to between $25 and 26B – constituting the second largest source of Mexico’s national income after oil.  The ‘Exodus’ of unskilled and unproductive laborers also helped to ease Mexico’s overcrowding and unemployment problems in poor areas. Few tears were shed when criminal elements moved to the US to take advantage of the lucrative market in illegal drugs and guns.

9/11/’01 – The Great Awakening: The attacks on our financial and security institutions brought renewed attention to homeland security. Reports on our lack of readiness in September 2001 reminded us that those who attacked us were not-native to this country, came here under false pretenses and had little difficulty blending into our society. The terrorists’ abilities to ‘hide in plain sight’ gave them the opportunity and capability to plan, coordinate and carryout their deadly attacks.

Officials and the media pointed out that the greater potential threat comes from our inability to control our borders or reduce the number of people who enter our country illegally. A commonly posited scenario for future attacks called for terrorists to cross our borders illegally, hide in our crowded cities and obtain the means locally to carry out yet another, probably more devastating attack. The ease with which illegal border-crossers come here and remain hidden from official view heightens our concerns. 

After the near hysteria that followed the terrorist attacks of 9/11/’01 the threat of new and more devastating attacks receded for a time. However, the insecurity of our borders became a topic of increasing concern in 2005 when a number of separate but related matters combined to create what became an almost ‘perfect storm.’ These matters were:

1. The ‘Minutemen’ - an organized protest movement against illegal immigration – engaged in protests, demonstrations and even armed movement to our Southwest borders. Although the media was generally derisive of the Minutemen’s they gave them

sufficient coverage that their cause was brought to the attention of the public.

2. Organized Hispanic groups undertook large ‘Counter-Minuteman’ demonstrations in LA, Chicago and other large cities. TV coverage showed jubilant crowds waving Mexican flags, carrying Spanish language protest signs and banners. A few rock throwing Hispanic youth added to the generally negative picture of Hispanics in this country. The counter demonstrations proved divisive and raised serious questions about hidden political agendas and about the loyalty of Hispanics to the United States.

3. Sympathy for undocumented workers waned as the public became more aware of:

a. The sheer numbers of illegal border crossers each year

b. The size and complexity of their ‘support network’

c. The disclosure of widespread collusion between government officials and private individuals on both sides of the border to keep the infiltration process viable

d. The discovery of well developed tunnel systems and other innovated ways of smuggling people, drugs and weapons.

4. Border dwellers made clear their concerns about rapidly increasing costs associated with property damage, illegal drugs, gang violence and vandalism attributed to illegal border crossers. The political heat generated prompted the Governors of California, Arizona and New Mexico in the summer of 2005 to declare ‘States of Emergency.’ 

5. The ‘Patriot Act’ renewal and ‘Border Security’ bills were debated in both houses of Congress in the fall of 2005. Debates were heated, often acrimonious and showed rare bipartisan agreement that the problem of illegal immigration had reached much higher and previously under appreciated proportions.

The border governors’ actions and the Congressional debates dominated TV news and the front and editorial pages of our elite newspapers for months. Respected news magazines and academic journals weighed in with indepth scholarly studies, while the more sensational branches of the media fanned the flames with poorly researched reporting, inaccurate findings and divisive commentary. The net effect was to make illegal immigration the focal point of future anti-terrorism legislation.

The Scope of our Illegal Immigration Problem: In 2008 there were about 11.8 million illegal immigrants living in the United States. During that

same year almost 800,000 additional illegal immigrants tried to enter and were apprehended at the border [85% on the Southwest border with Mexico]. We are unclear about others who crossed our border or overstayed their visas but estimates are that they may total an additional half million. Over 360,000 illegal immigrants were deported and over 800,000 left voluntarily. 

The costs to this country of illegal immigration have heretofore been considered minimal in comparison to the economic benefit received. The latest data however, 

challenge the more commonly held positive views of ‘undocumented workers.’ Estimates run as high as 4B per year in costs of law enforcement, healthcare and education in California and to more than $11 B per year for the United States.

 illegal immigrants as a Security Concern: Illegal immigrants to avoid apprehension must remain on the fringes of society. They pose 4 significant security problems for the US in that:

1. Hundred of thousands of the people arriving in our country each year are unknown as to character, status of health, criminal record, professional qualifications or intentions. There is no way to determine if those who come here understand our laws, appreciate our history, adhere to our ethical standards or may present a threat to US security.

2. Those who assist illegal border crossers, particularly those who do so for money rather than out of compassion, constitute a sophisticated, well-organized and extensive network that is ready-made for the infiltration of terrorists. Since this network is illegal, profit-only motivated and has no particular loyalty to any country, they easily can be used by terrorists to infiltrate into the United States.

3. The culture of our diverse illegal community allows those who have crossed our borders to find aid and comfort among co-religionists, compatible ethnic groups and well-meaning charitable organizations. Once here they can disappear into the community and remain hidden from US legal authorities.

4.  The desperation of under-qualified and language deficient border-crossers can and does promote further illegal activity. Aside from the use of forged and stolen documents, aliases and false addresses the unemployable are often tempted or coerced into criminal activities. At the very least they will be unwilling to inform authorities of terrorist suspects in their neighborhood for fear of discovery.


Efforts to strengthen our borders: Since 9/11/’01 we have taken a number of measures designed to detect, identify and keep track of those who arrive on our shores with legal documents. Significant improvement has been made in keeping track of legally documented tourists, students and businessmen. While the new systems in place are far from foolproof they make detection and management easier. 


The greater potential threat comes from our inability to control our borders or reduce the number of people who enter our country illegally. Since 2001 we have 

increased our border security forces from 8,000 to 20,000 and provided them with better technology. We have erected a 600 mile physical barrier to entry, covered many remote areas with a ‘virtual wall’ of sensors, unmanned surveillance air craft and rapid response units. The results have been a steady decline in attempts to cross the borders in the last two years. However, some of the decline may be directly related to the current recession that has lowered employment opportunities. 


Where we are and where we want to be: President Obama – aware of domestic and foreign criticism of his predecessor’s ‘war on terrorism’ – has attempted to soften our anti-terrorism image without altering our anti-terrorism stance.   The border physical and virtual ‘walls’ have been recast as a barrier against illegal trafficking in drugs and weapons into and out of Mexico. This change of phraseology allows him political cover to do two things. 


First, he can retain and strengthen the physical and virtual barriers without further alienating Border State voters. 


Second, he hopes to reduce official Mexican opposition and placate his Party’s all-important Hispanic-American voting bloc by making our security efforts seem beneficial to Mexico. 


The Obama Administration has also pledged to tackle the thorny issue of immigration reform. Although what the Administration wants to do is still at the conceptual stage it is clear that efforts to secure the borders will remain a priority. A second priority will be to find a way to provide a path to citizenship for those who dwell among us without documentation. In other words the Obama approach is similar to that of George W. Bush who was able to get Congressional approval for border security but not for the ‘path to citizenship’ he proposed. 


There are three impediments to realizing President Obama’s immigration reform package. First he must present a comprehensive plan to the Congress that is better thought out and presented than his healthcare reform and climate change initiatives have been.  


Second, he must ensure he has popular support for his proposals – especially those that relate to the path to citizenship. Public opinion - currently but narrowly -favors a pathway to citizenship but the debate has not begun in earnest. 


Third, he must be assured of bi-partisan Congressional support. This will be difficult in 2010 when all Representatives and about 6 Senators from Border States are up for reelection. The broad consensus on Immigration Reform is much weaker in the Border States and that is where the Minutemen originated and are strongest.


In any event President Obama will need to find common ground among four prevailing if contentious attitudes towards illegal immigration. 
 
1. 2At the extreme liberal end of the spectrum are the ‘humanitarians’ that find their rationale in Articles 14 and 25 of the UN Universal Declaration of Human Rights [1948]. Article 25 declares:

“Everyone has the right to a standard of living adequate for the health and well-being of himself and of his family, including food, clothing, housing and medical 

care and necessary social services, and the right to security in the event of unemployment, sickness, disability, widowhood, old age or other lack of livelihood in circumstances beyond his control.”

Article 14 states: ‘Everyone has the right to seek and to enjoy in other countries asylum from persecution.’ 

‘Humanitarians’ extrapolated from these two Articles two principles: first, that if the promises of Article 25 cannot be provided in one’s home country there is an inherent right to move to wherever they can be provided. Second, that Article 14 should be reinterpreted to include among the ‘persecuted’ those who can be classified as  ‘economic’ or ‘social’ refugees. Since all signatories to the UN Charter must offer a right of emigration and sanctuary for refugees this would allow millions more to be classified as refugees and thus be able to seek asylum. 

Humanitarians believe America is strengthened by ethnic and cultural diversity and that borders are unimportant and unnecessary barriers to the free flow of people and ideas. Thus unauthorized entry into the United States is seen not as an illegal act but as a way of attaining a basic human right. They would support a clear path to citizenship for the illegals among us but would probably not support additional border security measures.

2.  At the other end of the ideological spectrum are the stridently anti-immigration ‘nativists.’ Through the years they have targeted specific ethnic, religious and cultural groups that they believe threaten traditional values. Most would severely limit legal immigration, would deport all illegal immigrants and close the borders to keep others from coming here. They would support efforts to strengthen the border but would be opposed to any path to citizenship.

3.  Towards the center are the ‘pragmatists.’ They would shore up the borders to severely limit the number of illegal immigrants entering each year and would move to enforce laws against criminal elements and against employers who hire and exploit illegal immigrant labor. 

Pragmatists acknowledge the illegal immigrants significant role in our economy. This group would accept short time and seasonal employment [‘guest workers’] but would do so with strict government regulations and oversight. They also accept the need for a path to citizenship for those illegal immigrants who are already here and are free of legal entanglements. 

.

4. Finally are those I would call the ‘legalists.’ They see our willingness to accept those who knowingly break US law as undermining and trivializing our claim to be a ‘nation that abides by the rule of law.’ They also see illegal immigration as inherently unfair to the large number of legal immigrants who

waited long periods of time to emigrate, met all of the criteria for emigration and have undergone strict scrutiny for from three to five years before they are permitted to even begin the naturalization process. 

It will be difficult to get these four groups together to agree on an acceptable reform bill.  The foregoing raise four basic questions for discussion:

a. Would accepting more legal applicants for immigration, granting a path to citizenship and streamlining the immigration and naturalization processes ease the illegal immigrant problem?

b. Are the ‘physical wall’ and the ‘virtual wall’ cost effective ways of slowing the flow of illegal immigrants, drugs and weapons?

c. Have we overemphasized the border threat and spent too much money to secure it?

d. Our security efforts on our Southwest borders caused us to lose the support of Mexico’s former President Fox. Would our renewed security emphasis be likely to have an adverse effect on President Calderon?

e. Will maintenance and improvement of current border barriers strengthen or weaken President Obama’s claim to distance himself from the ‘excesses’ of former President Bush?
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